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OFFICE OF THE A'ITOR.N“ GENERAL OF TEXAS

AUSTIN
GERALD C. MANN

Honoradble George H. Sheppard
Comptroller of Publie Aooountt
Austin, Texas :

pear 8ir: Opinioa No. §
Re: Goxpen

compensation to be allowed per 4a
Austin 8. Dodd, Spsolsl Assool
Appeals for thes BSth Suprems Jud
received and qarefully eonside
fros your recuest as fellows

> th. Court of oivil
rigt of Texas, had been
K19 Jepartaeat. we quote

"1te FoLorellé h . .
in this departmex o8 2§ BDecisl Associate
Justice of the Couj at Dalles at a
rate of ¢B80.29 1 he rate of pay
allowed a dist tiele 631!-193:

he queetion ag to
118 be $18.69 figured
0.RY figured
56 herefers thnnk
: advi- th torront smount per day a«
acsive for his services as spoo al
bo of the court of Oivil Apresls

. datice in $hisg matter I am attash-~
ing letter reoeived from Juldgs podd, dated June RS,
19041, and shell thank you o rotarn this letter to

tfll ‘Qepartasnt witk your rullag $o the adove ques-
sion,*

¥e also quote from tndgn'nogl'l letter to ypu a8 follows;

NHO COMMUNICATION 18 TO BE CONSTRUKD AS A DEFARTMENTAL OFINION UNLEES AFPROVED BY THE ATTORNEY QENERAL OR FIRST ASSISTANT
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*] have your letter of Jume E24th roturnlnt.
By sosount in the amdount of $448.,9¢ with the state-
asnt that the rete of pay allowed Speecial Asesecliate
Justices {a $13.,69 per day, instead of {20.87,

“of oourse, I &0 nat want anythl ¢ Wt what
the law allowus, The dasis for making the olaim at
IR0.,87 1a on socount of the following suthorities;

*In Holland ve, Earris County, 12§ Texas 118,
108 5. %o (£nd) ua{ the Suprems Court held that
the extra ocompensation pald by the oountics for
Distriot Judges 18 a part of his anaual salary, and
a 3pcoial Distriet Judge was entitled %o be yald on
th:t buslse {n Harris county,

"aArtiole 682) of Lhe Statutes aprecrs %o fix
the pay of Special Justices on the court of oivil
Appeals and Supreme Court at the sacs rate as
special Distriet Judges,

“irtiols 68l%=1~8 {Yernonts Black Statutes
Aote 1937, 40%h Legislature, Faze 4958, Chapter 588)
says that the Ulstrict Judges of Counties baving
certalin population shall reeeive a salary of
§7600.00 per year, but that only §%,000.00 should
be pald out of State funds, and 23500.00 out of
county yunds, ard Artiole 381!-! (Yernon's Blask
Stututes) wh!eh wos enzoted at the sane legislature,
Tixed the selary of the Judges of the various
Distriet courts ab $5,000,00¢ In Dallas Ccounty
under the fee bill, and on sceeunt of the 1940
espnsus, Dlstriot Judges receive §7400,00,

1 glve you these authorities for the purpose
of showing the basis or whish the elaim was figured,
The langusgze of the surreme Court iz fgollend vs,
Harrls county is; 'This 3150C.00 is s art of
thelr pey as Distriet Judges,' 7The 31500,00 refar-
reé to0 {s the socpensation oa aocsount of the Juvee
nile Aot whieh 1s quoted in the opinion, IXI& ;art
this Aot reads: t'the anhual salary of each juige
of eivil and erimiaal, urss of eueh
County as aembers of zajd bdosrd shall be $1800.00
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in addition to that pald the other dlstiliot judges
of the State.' Henoe, as I ¢onstrue Article €82),
whioh only says that ﬂtociul Judges shall reeeive
the same salary as dlstriot judges, and this cese
being in Dallas Qounty, I took it as a matter of
course that I would be sntitled to the same pay

as a distriot judge 1in Dallas County.

"Please let me know what your reaotion to
these authorities is,»

Article 1621, ¥. A+ Cs 8o, o0ited bi you in your letter,
has po application here} Iou ovidonely intend to refer to Arti-
cle 6821, V. A« C. S, whlch reads as follows; ‘

“The salaries of speclal Judges oommlssioned
by the Governor in obedlence 0 Seotion 11, Arti-
ole 5, of the Constitution, or efeoted by the
praot{cing lawyers or agreed uzon by the parties
a8 provided by law, shafl be determined and peld
as followss

*]l., *aoh speclal Judge shall receive the
same pay as distriot judies for every day that he
mag be ococupled in performing the duties of judge,
and those commissioned by the Governor shall also
receive the same pay as distriot iudgo- for every
day they may be necessarily ocoupled in going to
and returning from the place whers they may bde
regquired to hold ecourt,

*2. The amount of such salary shall be as-
oertained by dividing the salary sllowed a district
Judge by three hundred and aixty-five, and shen
sultipl:ing the quotlent by the number of days
aoctually served by the special Judge.

*3. A Jjudge so commissioned shall, in arder
t0 obtain his salary, present his sworn acoount
to the Comptroller, showing the number of days
negessarily ocoupied in golng to and returning
from suah place, acgompenied by evidence that he
was 4uly ocommissionsd, Suoch acoount shall de
oertified to be ocorrect by the judge of the dis-
triot, or by the olerk of the court in whioh the
servicea were performed,
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"4, A Judge 30 elected Or agreed upon shall
be pald for his services on presentation to the
Comptroller of the certificate of the clerk of the
ocourt in whieh such servioces were performed, showing
the record of suoh slection or appointment and
servioces, and accospanied by the sworn account of
suoh judge showiog the nuaber of days actually
served by him as such speolal judge."

Seotion 11 of Artiole 5 of our State Constitution reads
as followsy E

“No Judge shall sit in any case wherein he
may be interssted, or where sither of the parties
say be oonneoted with him, either by affinity or
oconsanguinity, within such a degree as mag de
-rescrived by law, or when he shall have been
ocounsel in the case, +“hen the Supreme Court, the
Court of Oriminal Appeals, the Court of civii
Abpeals, Or any member of either, shall be thus
dlsqualirled to hear and determine any case or
oagss in sald eourt, the same shall be certified
to the Govarnor of the State, who shall immedliately
commigsion the requisite number of persons lesrned
in the law for the trial and determination of
su¢h oause or causes., wWhen a Judge of the Dis-
triot Court is discualirfied dy any of tho causes
above stated, the parties may, by occonsent, apfoint
a proper per-son to try sald case; or upon thelr
failing to 40 80, a conpetent person may be
appointed to try the saxe in the eounty where

1t is pending, in suoh manner as.may be presorided
by law,

wand the District Judges may exchange distriots,
or hold gourts for each other when they may deen
it expedient, and shall do so when reguired dy
law, Tiis dilquallrioation of Judges of inferior
tridunals shall be remedied and vacancies in their
offices filled as may be ;resoribed dy law,."

Article 4819-4-3, V. 4s C. 8., reads as follows

wThe Distriet Judges of counties having a
opulation of 385,000 and nos over 350,000 accord~
fng to the last preceding Federal Census shall
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receive the salary of Seven Thousand Five Hundred
($7,500.00) Dollars per year including the salary
as Juvenile officers; providiag that only Five
Thousand (3$5,000.00) Dollars be pald out of State
Tunds and Twd Thousand Five Hundred (88,500,00)
Dollars out of county Funds."

Artiocle 8819-5~8 18 not applicable to Dallas County bLe-
cause of the population change. The population of Dallas County
ac00rding to the 1940 Frederal Census 1s 398,564 Linhabditants,

Article 68lf%e, V. A. C. B,, realds as follows;

"rrom and after the passage of this Act, the
Judges of the various District Qourts and of the
Criminal Distriot Gourts of this State shall esoh
be pald an annual salery of Five Thousand Dollars
($5,000.00), payable in squal monthly instelbments.™

Artiocle 8150, ¥, A. 0. 8., reads as follows;

*In any ocounty having a porulation of one hun-
dred thousand or over, according to the vreceding
Tederal census, the judges of the several dlstriot
and oriminal distriot courts ef suoh county, to-
gether with the ocounty judze of such oounty, are
hersby constituted a Juvenile Board for such
ocouniys The annual selary of esach of the Judges
of the oivil and eririnal dlstrict eourts of such
county o8 membdbers of sald board shall be 31,500
in addition t0 that peld the other d&istrict
Judges of the State, said additional salary to
be paid monthly out of the genersl funde of
such county, upon the order of the coamissioners
court.”

gection l-a of Article Bld2a, V. A, C. 3. aypiioablo
to counties havirg & population in exoess of aso,oob i{nhabitants,
reads as follows;

myor the additional services and duties re-
quired by this Act each District Judge in any ceunty
ocomi under th terns of this Aest 11 receive
in addition to all other compensation now provided
by law, the sum of Seventy-five Dollears (§758) per
month out of the Ueneral Fund of such county."
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The salary of a Distriot Judge of Dallas gounty is as
follews;

'2: 000 per annuam paid by the gtate Oof Texas
under ﬁlelo 681%e, Y. A, 0. 8.

31,600 per annum for juvenile services paid
by Dellas County under Artiocle B139, ¥, A. 0. 8.

23000 per annua for additional servioces paid
:; Dallias gounty under Seection la of Artiole 8142,,
o Ae Cu 8"

which makes a total of $7,400,00,

The ease of Nolland v. Harris County, 108 g, W. {24) 196,
affirmed in 103 8. W, (24) 1087, ocited by Judge Dodd, holds that
Harris Qounty, Texas, was liable %o a special aistriet judge for

) ata portion of coppensation due under Article 5139 {tho
$1,500 adéitional salary fOr juvenile services) even though the

speclal Judge had not performed sny servioces for the Jjuvenile board.

Under the facts in the case, the State had already pald its portion

of the sreclal distriot Judge's salary and the only question in-
volved was the gounty's liability.

If Judge Dodd had served as Special Distriet Judge of
Dallas County we would agres $hut he should be c¢ompensated on the
basis of a §$5,000 salary froa the State and a $2,400 sslery fron
the county, receiving proportionate shares from zho 8tate and
ocounty. But even as 8Special Distriot Judge of Dallas County, he
would not be entitled to more than 413,69 per day from the State.
If he vers f8pecial Distriot Judge he would have %0 100k to Dallas
gounty for his edditional eompensation,

But Judge Dodd 448 not serve as Special Distriet Judge

of Dallas County but sarved as Assoolate Justice of the Court of
. Givi) Appeals for the 5th sufromo Judiolial Distriot of Texas. The
Fifth Supreme Judiofal Distriet is compesed of Grayson, Collin

Dallas, rRoockwall, Eenderson, Xaufsan, Van Zandt and Hunt Counties,
Grayson gounty is in the 15th and 59th Judieial Distriocts; Collin
County is in the 59th Judielal Distriot; Ruat Gounty is im the
8th and 82nd Judiolal Diltrietsl Yan Zandt, Xeufman and Rockwall
Counties make Lp the 86th Judieial piatrlc&; Henderson County is
{n the 3rd Judieial Distriet and Dallas County comprises the l4ith,
44th, 68th, 95kh, 1018t and 116tk Judioial Districts of this stats,
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RBach and all of the Digtriet Judges of the asounties
within the Sth Supreme Judiolal Distriot receive a salary of
$6,000.00 from the State of Texas. The District Judiges of Dallas
Qounty are the only Jjudges within the Stk Supreme Judioial Digs-
triot who receive additional compensation for thelr servioes on
Juvenile boards from the county,

The Speclal Assooiate :ustlgx of the Court of (Oivil
Apftlll for the 5th Supreme Judiolal Distriot 4oes not serve for
Dallas Qounty alone dbut serves for the entire distriot and acts
a8 & judge of the entire dissriot.

It is therefore our opinion that the proper rate of
compensation in the adove matter 1-$813.69°80r day {(vased on the
gnotgengtoi s 1/365¢h portion of a $6,000,00 salary} te be pald

) 4 e ate.

It is our further opinion that pDallas County would not
be liable for any salary for sald Speolal Assoolate Justioe.

Yery truly yours

AryfofED JUL 11, 19 ATTORNEY GENERAL OF TZXAS
4 357 ASTIS BY : i" “;;7 2591
TTORUEY GENERAL W&. 7. Fanning

Assistant
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